RESOLUTION 2022-035 PASSED: APRIL 11, 2022

AUTHORIZING AN ACCESS AND REMEDIATION AGREEMENT WITH NICOR
GAS AND COMMONWEALTH EDISON.

WHEREAS, the City of DeKalb (the “City”) is a home rule unit of local government and may
exercise any power and perform any function pertaining to its government and affairs pursuant to
Article VII, Section 6, of the lllinois Constitution of 1970; and

WHEREAS, the City is the owner of property located at 1316 Market Street, DeKalb, lllinois that
is currently used for the City's fleet maintenance, equipment storage, and salt storage (the
“Property”); and

WHEREAS, the City, Nicor Gas Company (“Nicor”), and Commonwealth Edison Company
(“ComEd") negotiated an agreement in the form attached hereto and incorporated herein as
Exhibit A (the “Agreement”) to allow Nicor and ComEd, at their sole cost and expense, to conduct
environmental remediation of the Property, including the demolition, relocation; and replacement
of the City’s salt storage and other equipment; and

WHEREAS, the City's corporate authorities find that it is in the City’s best interests for the
promotion of the public health, morals and welfare to approve the Agreement; and

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF DEKALB,
ILLINOIS:

SECTION 1: The above recitals are true, correct, material, adopted and incorporated herein as
Section 1 to this resolution.

SECTION 2: The City’s corporate authorities approve, authorize, and direct the City Manager to
execute the Agreement.

SECTION 3: This resolution and each of its terms shall be the effective legislative act of a home
rule municipality without regard to whether such resolution should (a) contain terms contrary to
the provision of current or subsequent non-preemptive state law, or (b) legislate in a manner or
regarding a matter not delegated to municipalities by state law. It is the intent of the City's
corporate authorities that to the extent that the terms of this resolution should be inconsistent with
any non-preemptive state law, this resolution shall supersede state law within its jurisdiction.

SECTION 4: This resolution shall be in full force and effect from and after its passage and
approval as provided by law.

PASSED BY THE CITY COUNCIL of the City of DeKalb, lllinois at a Regular meeting thereof
held on the 11" day of April 2022 and approved by me as Mayor on the same day. Passed by an
8-0 roll call vote. Aye: Morris, Larson, Smith, Perkins, McAdams, Verbic, Faivre, Barnes. Nay:
None.

AN

Y COHEN BARNES, Mayor

UL




ACCESS AND REMEDIATION AGREEMENT

This Access and Remediation Agreement (“Agreement”) is made and entered into on the
last date signed below (the “Execution Date”), by and between, on the one hand, Nicor Gas
Company (“Nicor”) and Commonwealth Edison Company (“ComEd,” together with Nicor, the
“Utilities” and each a “Utility”), and, on the other hand, the City of DeKalb, an Illinois home rule
municipal corporation (“City”). The Utilities and the City shall sometimes hereinafter collectively
be referred to as the “Parties” or individually as a “Party.”

RECITALS

WHEREAS, the City is the owner of certain property in DeKalb, Illinois, located at 1316
Market Street and depicted on Exhibit A attached hereto (the “City Property”) comprising
approximately 0.5 acres;

WHEREAS, the City Property is located within the boundary of the former DeKalb
manufactured gas plant (“MGP Site™), as further depicted on Exhibit A;

WHEREAS, predecessors of the Utilities produced fuel gas for lighting, heating, and cooking
at a manufactured gas plant (“MGP”) situated on the MGP Site from approximately 1901 to 1941;

WHEREAS, the boundary of the MGP Site is approximately 3.0 acres and is currently
comprised of the City Property; certain real estate owned by Nicor, comprising approximat_ely 2.5
acres (the “Nicor Property”); and a portion of the 14th Street right-of-way;

WHEREAS, the Utilities have conducted one or more environmental investigations to
evaluate the potential presence of chemicals at or near the MGP Site, potentially generated by MGP
operations (the “MGP Chemicals™). Such investigations were conducted, and continue to be
conducted, in a manner consistent with the Illinois Environmental Protection Agency (“IEPA”) Site

Remediation Program (“SRP”), 415 ILCS 5/58;



WHEREAS, the Utilities’ environmental investigations at the City Property have been
heretofore conducted pursuant to previous agreements between the Parties, including an Access
Agreement dated February 9, 2012 (the “Site Investigation Access Agreement”) between the City
and the Utilities;

WHEREAS, the Utilities seek to conduct environmental remediation of the MGP Site,
including the City Property, relating to MGP Chemicals that have been identified at the MGP Site,
including on and under portions of the City Property, such remediation to be as described, and
subject to the terms, set forth below;

WHEREAS, consistent with the SRP, the Utilities have submitted a Revised Remediation
Objectives Report / Remedial Action Plan dated December 2020 that addresses the Nicor Property,
the Offsite Study Area and a portion of the 14th Street right-of-way (the "Nicor/Off-Site Properties
RAP") to IEPA for its approval;

WHEREAS, following the completion of activities under the final and IEPA-approved
Nicor/Off-Site Properties RAP, the Utilities will seek, and anticipate that the IEPA will issue, a
No Further Remediation (“NFR”) Letter pursuant to Section 58.10 of the Illinois Environmental
Protection Act and the SRP with respect to MGP Chemicals located on and under property
addressed in the Nicor/Off-Site Properties RAP;

WHEREAS, the Utilities will submit to IEPA for its approval, a Supplemental Site
Investigation / Remediation Objectives Report / Remedial Action Plan that addresses only the City
Property (the “City Property RAP”);

WHEREAS, following the completion of activities under the final and IEPA-approved
City Property RAP, the Utilities will seek, and anticipate that the IEPA will issue, a separate NFR
Letter pursuant to Section 58.10 of the Illinois Environmental Protection Act and the SRP with

respect to MGP Chemicals located on and under the City Property;
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WHEREAS, the City Property is currently used by the City for fleet maintenance,
equipment storage, and salt storage;

WHEREAS, a salt storage dome (the "Current Salt Dome"), a liquid deicing station which
includes two associated chloride tanks, and a portion of the fleet maintenance garage building (the
"Garage Building") are located on the City Property;

WHEREAS, remediation of the City Property is not feasible unless the Current Salt Dome
is vacated and demolished, and the liquid deicing station with two associated chloride tanks is
relocated;

WHEREAS, subject to the terms and conditions of this Agreement, the Utilities agree to
demolish the Current Salt Dome, and to fund the relocation of the liquid deicing station which
includes two chloride tanks and the construction of a replacement salt dome on other property
owned by the City, predicated entirely upon the City’s implementation of the terms of this
Agreement and otherwise cooperating with the Utilities’ work remediating the MGP Site, as
described herein; and

WHEREAS, the current and future owners of the City Property will receive substantial
benefit by the remediation of the City Property by the Utilities.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing Recitals and the mutual promises
hereinafter set forth, the Parties agree as follows:

1. Incorporation of Recitals. The foregoing Recitals are true and accurate, and are

incorporated in this Agreement.

2. The Remediation.

(a) Subject to the terms of this Agreement, the Utilities will conduct, solely at their

control and direction, and with the approval of the IEPA, an environmental remediation of the
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MGP Chemicals located at the City Property (the “Remediation™) pursuant to standards
proposed by the Utilities, as described in the City Property RAP and approved by the IEPA
under the SRP.

(b)  The Remediation, which includes the demolition of the Current Salt Dome,
shall be conducted in compliance with all applicable laws and regulations. The Utilities will
pay all costs of the Remediation. The Utilities expect the Remediation to be conducted
pursuant to a schedule set forth in the City Property RAP, which schedule is subject to change.
Without any admission of liability by the Utilities, Nicor will be listed as the “generator” of
materials removed from the City Property for purposes of all waste manifests.

(©) The Parties understand and agree that the Ultilities retain the right to ask the
IEPA to modify the remediation objectives identified in the City Property RAP and otherwise
modify the City Property RAP based on subsequent developments including information
gained in the process of conducting the Remediation. Notwithstanding the preceding, the
Utilities will not, without the consent of the City (which consent shall not be unreasonably
withheld, conditioned or delayed) seek to modify the City Property RAP so as to expand the
area of Remediation on the City Property in a manner that could reasonably be expected to
interfere with access to, and use of, the Garage Building.

(d)  The City acknowledges and agrees that the Utilities shall not be responsible for
remediating chemicals that were not generated by MGP operations (“non-MGP Chemicals™)
found at the City Property.

(e) The Utilities shall utilize reasonable efforts to obtain an NFR Letter from the
IEPA upon completion of the Remediation, but the City acknowledges that the issnance of an
NFR Letter is subject to the actions of the IEPA. The failure of the IEPA to issue an NFR

Letter upon completion of the Remediation in accordance with the City Property RAP, after
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the Utilities have utilized reasonable efforts to obtain a NFR Letter, shall not constitute or be
deemed to be a failure on the part of the Utilities to have carried out the Remediation.
“Remediation Completion” shall be the earlier of (i) the date of issuance of an NFR Letter by
IEPA for the City Property or (ii) 12 months from the date of the Utilities’ submission of the
RACR for the City Property.

® After completion of Remediation activities on the City Property, the Utilities
shall remove the barrier fence described in Paragraph 4(d) and install asphalt in any area on
City Property where excavation activities occurred (the "Restoration").

3. Institutional Controls. Without limiting the provisions of Paragraph 2 hereof, the

expectation of the Parties is that the Remediation, when performed in accordance with the City
Property RAP, will result in issuance of an NFR Letter with minimal or no further restrictions upon
the use of the City Property. Notwithstanding the preceding, the City acknowledges and agrees that
as part of the Remediation, “institutional controls” or “building control technologies,” as defined in
351 AC§742.200, may be required on the City Property (collectively, “Controls”). Controls may
include, but are not limited to, a restriction on the future property uses; permanent engineered barriers;
a prohibition on the installation and use of groundwater use wells; a requirement that any structure
built on the City Property have a full concrete slab-on-grade foundation or a full concrete basement
floor and walls; the installation and use of building control technologies; ongoing groundwater
monitoring requirements; and reliance on a site-specific groundwater ordinance (as further discussed
in Paragraph 6). The City acknowledges that Controls may constrain the future use of the City
Property. Any groundwater monitoring required by IEPA on City Property as a condition for the NFR
Letter shall be the responsibility of the Utilities. The City and any other future owner of the City
Property shall be required to construct, maintain, and abide by any other Controls. If Controls are

imposed, documents evidencing such Controls, such as an NFR Letter, shall be recorded with the
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Office of the Recorder of Deeds of DeKalb County, Illinois. Such recording shall be at the sole
expense of the Utilities, with the cooperation of the City.

4. Access to the City Property.

(a) The Parties hereby agree that the existing Site Investigation Access Agreement
is terminated as of the Execution Date in this Agreement.

(b)  For purposes of conducting the Remediation, conducting additional
investigation and testing before or after the Remediation, and otherwise complying with the
terms and requirements of this Agreement and the City Property RAP, the City hereby grants
to the Utilities, including their officers, directors, contractors, subcontractors, employees,
representatives, and other personnel (collectively, “Utilities Personnel”), access to and control
of the City Property as described herein. Access to the City Property by the Utilities Personnel
shall be limited to those workers who are reasonably required to perform the tasks described
herein, but the Utilities will not have any obligation to provide lists in advance or for the City’s
approval of specific Utilities Personnel entering the City Property under this Agreement.

(c) The Utilities’ right of access hereunder shall commence on the Execution Date
for the limited purposes of evaluating the City Property, including additional sampling of soil
and water, and preparing to conduct the Remediation. The Ultilities’ right of access prior to
the Remediation Access Date (as defined below) shall not be exclusive.

(d At the commencement of the Remediation, the Utilities shall erect a barrier
fence around the portion of the City Property to designate a work area for conducting the
Remediation (the "Remediation Work Area.") An approximate location of the fence is
depicted on Exhibit A; the actual location may vary and shall be determined solely by the
Utilities. The Utilities shall have exclusive access to the Remediation Work Area for purposes

of the Remediation commencing on the earlier of December 1, 2022 or a mutually agreed upon
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date (the “Remediation Access Date™) and continuing until the Restoration is complete (the
"Remediation Access Period™).

(e) During the Remediation Access Period, the City and its qualified employees,
contractors, and representatives (collectively, “City Personnel™) shall be permitted access to
the City Property outside of the Remediation Work Area, subject to such controls (including
timing) as the Utilities may reasonably impose so as not to interfere with the safe and efficient
conduct of the Remediation. Commencing upon the end of the Remediation Access Period,
City Personnel shall have the same access to and control of the Remediation Work Area that it
had prior to the start of the Remediation Access Period.

® Commencing upon the end of the Remediation Access Period, the Utilities shall
continue to have access to the City Property for purposes of conducting activities that may, in
the reasonable view of the Utilities, be necessary, for example, conducting inspections, taking
samples, and removing or sealing groundwater wells. The right of access described in this
sub-Paragraph (f) shall be non-exclusive and shall be known as the “Future Access.” With
respect to the Future Access, the Utilities shall take reasonable steps to avoid unreasonable
interference with the use of the City Property by the City, to the extent reasonably practical in
light of the access required, and the Utilities shall make reasonable efforts to provide notice to
the City prior to accessing the City Property.

5. Compensation for Salt Dome Activities.

(a) The City agrees that, in consideration for the Utilities performing and paying
for the Remediation pursuant to the terms herein, the City must promptly conduct “the City’s
Salt Storage Activities,” (or “City SSA”) which are: (i) before the Remediation Access Date,
arrange for and complete relocation of the liquid deicing station and the construction of a

replacement salt dome on City-owned or controlled property not located within the MGP Site
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(the "Replacement Salt Dome" or "RSD"); and (ii) before the Remediation Access Date, move
salt and associated chloride tanks from the Current Salt Dome to the site of the RSD. The City
must conduct the City SSA before the Remediation Access Date.

(b)  Upon the Execution Date, to the extent not already commenced, the City shall
commence its process for contracting for design of the RSD and procurement of materials for
its construction.

() The City will perform certain of the City’s Salt Storage Activities using its own
employees and equipment, and has provided the Utilities with a detailed not-to-exceed estimate
for the cost of this work as depicted in Exhibit B attached hereto (the "City SSA Work
Estimate"). An independent third-party has evaluated the City's cost estimate and concluded
that the costs are reasonable. The City shall keep an accounting of its costs on a time and
materials basis and shall provide documentation thereof to the Utilities with its certification
(described below) for purposes of the payment described in Paragraph 5(f)(v).

(d) Within 120 days after the Execution Date, the City shall notify the Utilities of
the cost to construct the RSD and relocate the liquid deicing station, which cost shall be
determined by a competitive bidding process conducted by the City (the “RSD Construction
Bid Amount™). The RSD shall be comparable in capacity, materials, and functionality to the
Current Salt Dome. The bid(s) selected for acceptance by the City is subject to the Utilities'
review and approval, which approval shall not be unreasonably withheld. The Utilities shall
be responsible for compensation to the City of the specific amount stated in the accepted bid(s)
or the City's actual costs incurred to construct the RSD and relocate the liquid deicing station,
whichever is less.

(e) The Utilities agree that it is a material part of the consideration to be provided

to the City for entering into this Agreement that the City be provided compensation to conduct
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the City SSA. The Utilities shall compensate the City in accordance with the Payment

Schedule. Except with respect to the first and last Milestones, the Utilities will pay within 30

days of receiving a certification from the City of completion of the specified milestones (see

Exhibit C "Certificate as to Achievement of Construction Milestone", or “Certificate™) and

delivered in accordance with the provisions of Paragraph 20. With respect to the last

Milestone, the Utilities will pay within sixty (60) days of the Utilities’ receipt of both: (i) the

applicable Certificate, and (ii) documentation of the City's total cost to complete construction

of the RSD and relocation of the liquid deicing station.

®

Payment Schedule and Milestones:

(M)

(i)

(iii)

(iv)

™)

(vi)

$160,250 within 30 days of the Execution Date for the design work and
procurement of construction materials under 5(b);

20% of the RSD Construction Bid Amount upon the signing by the City
of the contract(s) resulting from the approved bid(s) described in
Paragraph 5(d);

30% of the RSD Construction Bid Amount at the commencement of the
RSD construction; and

50% of the RSD Construction Bid Amount at RSD construction
completion, or the remaining amount that is the actual cost of RSD
construction, whichever is less.

At RSD construction completion, 100% of the City SSA Work Estimate
or the actual amount based upon time and materials, whichever is less.
At RSD construction completion, the actual costs incurred for design of
the RSD and procurement of construction materials, less the amount

paid to the City pursuant to Paragraph 5(f)(i). If the actual costs were
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less than the amount paid to the City pursuant to Paragraph 5(f)(i), the
Utilities shall be entitled to a credit to be applied for any amounts owed
to the City at construction completion pursuant to Paragraph 5(f)(v).

(2 Upon the Remediation Access Date, the City hereby authorizes the Utilities to
cause the Current Salt Dome to be demolished at the Utilities' sole expense.

(h)  The Utilities’ sole obligation with respect to the City’s facilities for storage of
salt and the liquid deicing station with associated chloride tanks shall be to pay the City the
amounts in Paragraphs 5(¢) and (f) above (collectively, “the Salt Dome Payments”). The City
shall receive no interest and no interest will accrue on the amounts owed by the Utilities,
provided the Utilities make payments as agreed in this Agreement. The Parties stipulate and
agree that the Salt Dome Payments are the full amounts that the Utilities are liable to pay. The
Utilities shall have no obligation to construct or to enter into any contract for the construction
or procurement of the RSD.

6. City Cooperation. The City agrees to reasonably cooperate with the Utilities for

purposes of the Utilities” performance of this Agreement, including but not limited to: (a) providing
full and complete access to the City Property, as set forth in Paragraph 4; (b) conducting the City’s
Salt Storage Activities in a timely manner as described herein; (c) assisting the Utilities in
communications with any government agency or any other third party, including the public and media,
regarding the MGP Site or the Remediation; (d) providing to the Utilities assistance in obtaining any
necessary permits or approvals from other government agencies or third parties in order to conduct
the Remediation, including demolition of the Salt Dome, and imposition of a site-specific groundwater
ordinance for the Property to restrict potable use of groundwater, if required; (e) implementing,

maintaining and abiding by Controls associated with the Remediation and the NFR Letter(s) for the
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City Property, as set forth in Paragraph 3; and (f) signing any and all other documents necessary to
implement, complete, and finalize the Remediation and to obtain and record the NFR Letter.

7. Utilities' Reservation of Rights. Notwithstanding anything in this Agreement to the

contrary, the Utilities’ agreement to conduct the Remediation, Restoration, or any activity under this
Agreement, or to enter into this Agreement shall not be deemed to be: (a) a waiver by either of the
Utilities of any and all claims or rights against any entity or party to recover any costs, damages, or
expenses incurred as the result of the presence of MGP Chemicals or any other chemicals on or about
the MGP Site; or (b) a waiver by either of the Utilities of any defense or affirmative defense to any
claim or counterclaim, including any claim or counterclaim of the City, against either Utility for
contribution or otherwise. The Utilities expressly reserve any and all rights to take any legal action
relating to the Remediation, Restoration, any activity under this Agreement, or the MGP Site, against
any party or person or entity, including seeking reimbursement or recovery of any and all losses, costs,
damages, and expenses relating to the Remediation and Restoration of the MGP Site, provided,
however, that the Utilities shall not seek to recover from the City the costs of the Remediation and
Restoration or the costs of performing its obligations under this Agreement.

8. Title to the Property. As a specific inducement to the Utilities, and with knowledge

that the Utilities will rely on such information in performance of the Remediation, the City represents
and warrants that it is the owner of the City Property in fee simple. The City Property is not subject
to any easement, mortgage, indenture, license, or other restriction, whether of record or not, that would
limit the ability of the Utilities to conduct the Remediation. If the consent of any third party holding
an interest in the City Property is or might reasonably be required in order for the Utilities to conduct
the Remediation, the City represents and warrants that such consent has been obtained.

9. NCP Compliance. The Parties have agreed that they will not raise, as either a defense

or claim in any dispute, litigation, or cause of action between them, that the activities performed and
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their associated costs pursuant to this Agreement do not comply with or are in any manner inconsistent
with or insufficient or unnecessary under the National Oil and Hazardous Substances Pollution
Contingency Plan, 40 C.F.R. Part 300 (2012), or any subsequent revision thereto (“NCP”).

10.  Non-Admission of Liability. By entering into and reaching this Agreement, none of
the Parties admit or acknowledge any liability to each other or to any other entity or person for the
Remediation and associated activities, the environmental conditions addressed by the Remediation, or
any other environmental conditions at the MGP Site or otherwise, and, except as stated in this
Agreement, the Parties reserve any and all claims and defenses. Nothing in this Agreement nor any
action taken in the negotiation, performance, or furtherance of this Agreement shall be used to
constitute or support a claim by any Party to this Agreement that it is a “prevailing party” in any action
or that it is otherwise entitled to receive fees, costs, or expenses from any of the other Parties in
connection with or as a consequence of the negotiations, performance, or furtherance of this
Agreement, except as expressly agreed herein. The Parties agree that this Agreement is limited to the
matters described in this Agreement and does not affect the relationship of the Parties with respect to
any other matter, including, without limitation, the presence of non-MGP Chemicals and/or other
non-native wastes on or about the MGP Site.

11.  Approval by Government Agencies. The Utilities shall be relieved of all obligations to

conduct the Remediation and to fund any portion of the City’s Salt Storage Activities described in
Paragraphs 5(a) if (a) any government agency whose approval is required rejects any aspect of the
Remediation as proposed by the Utilities after the Utilities’ reasonable efforts to obtain the agency’s
approval; or (b) any government agency whose approval is required denies the Utilities’ permits,
applications, or other approval requests that refer or relate to the Remediation after the Utilities’
reasonable efforts to obtain same. It is acknowledged that the foregoing is intended to be conditions

precedent to the obligations of the Utilities hereunder.
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12.  Retention of Contractor. The Utilities have retained Burns & McDonnell Engineering

Company, Inc., as their contractor for the Remediation (the “Contractor”). The Utilities reserve the
right to hire, from time to time, an additional or an alternative contractor (and if an alternative
contractor is hired, such alternative shall thereafter be deemed the “Contractor” for all purposes of this
Agreement), subject to such additional or alternative contractor’s obligation to perform all obligations
heretofore imposed upon the Contractor. The City waives any right to require that the Remediation
be performed by any particular person or entity. The Contractor will be acting at the direction and
control of the Utilities. The Contractor may retain subcontractors, consultants, employees and
vendors, as appropriate, to perform the Remediation. Notwithstanding the foregoing, the Utilities shall
not retain as Contractor any person or entity that is legally prohibited from performing work on
property owned by public bodies politic or on property specifically owned by the City. The Utilities
shall require the Contractor and/or its subcontractors and/or vendors who perform the Remediation to
be duly qualified in all applicable health and safety practices, to do so cost-effectively and efficiently,
consistent with sound engineering practice and judgment, and in accordance with the requirements of
the SRP.

13.  Dispute Resolution. In the event of a dispute between the City and the Utilities, the

Parties shall attempt in good faith to resolve the dispute promptly by negotiation as follows. Any
Party may give the other Parties written notice of any dispute not resolved in the normal course of
business. Executives of all Parties at a level one level above the individuals who have previously been
principally involved in the dispute (“Senior Executives™) shall meet at a mutually acceptable time and
place within 14 calendar days after delivery of such notice, and thereafter as often as they reasonably
deem necessary, to exchange relevant information and to attempt to resolve the dispute. If a Party’s
Senior Executive intends to be accompanied at a meeting by an attorney, the other Parties’ Senior

Executive shall be given at least three business days' notice of such intention and may also be
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accompanied by an attorney. If the matter has not been resolved within 30 calendar days from the
referral of the dispute to Senior Executives or if either the City or the Utilities refuse to meet despite
the requirements of this Paragraph, either the City or the Utilities may initiate such legal action as that
Party deems appropriate. Any such legal action shall be filed in DeKalb County, Illinois, and the City
agrees to jurisdiction and venue in DeKalb County or the U.S. District Court for the Northern District
of Illinois, to the extent that jurisdiction otherwise lies in such federal court. All negotiations pursuant
to this Paragraph are confidential and protected from subsequent testimonial disclosures, and shall be
treated as compromise and settlement negotiations for purposes of the Federal Rules of Evidence and
state rules of evidence.

14.  Costs. Except as otherwise provided herein, the Parties agree to bear their own costs,
fees, and expenses in connection with this Agreement.

15.  Release. Subject to the completion of the Remediation, the City hereby releases and
waives any and all claims against each of the Utilities that are related to, refer to, arise out of, or are
associated in any way whatsoever with the Remediation, the MGP Chemicals, restoration of the City
Property or the other portions of the MGP Site, the City’s Salt Storage Activities, or the construction
or demolition of any structure on or off City Property.

16.  No Third-Party Beneficiary. Subject to Paragraph 18, this Agreement confers rights

and benefits only on the Utilities and the City and does not confer any right or benefit upon any other
person or entity. Nothing herein, or any actions taken hereunder, shall be deemed to create a
partnership, joint venture, or principal/agent relationship among the Parties hereto, or to cause either
of the Utilities to be deemed the owner or operator of the Property. In the event of a transfer of any
portion of the City Property to a third party, the Parties agree that the City may assign some or all of
its rights and interests hereunder to said third party. The City shall retain responsibility to comply

with all of its obligations hereunder unless such obligations are assumed by said third party.
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Notwithstanding any other provision in this Agreement, under no circumstances shall the City’s
transfer of any portion of the Property affect the Utilities’ rights to access and use the City Property
pursuant to this Agreement and the City shall indemnify each of the Utilities for all costs, expenses,
and losses, including costs of delay, if, as a result of the transfer of any portion of the City Property to
a new owner, the Utilities’ rights to access and use any portion of the City Property pursuant to this
Agreement are adversely affected.

17.  Right to Information. The City shall be provided with copies of any and all draft reports

prepared in relation to the Remediation that are to be submitted to the IEPA before such reports are
submitted to the IEPA. The City shall provide any and all comments that it may have on such draft
reports within 14 calendar days of the City’s receipt of same. Should the City not provide any
comments within 14 calendar days, the City shall be deemed to have approved the reports as received.
The Utilities shall review and take into consideration in good faith any comments provided by the
City, but the Utilities shall not be obligated to include such comments or to revise the reports to address
the comments. Nothing in this Paragraph shall be construed as a waiver of the Attorney-Client,
Attorney Work Product, or any other applicable privilege by any Party.

18. Successors and Assigns. Neither Party may assign this Agreement without the prior
written consent of the other, which consent shall not be unreasonably withheld, conditioned or delayed,
and any such prohibited assignment shall be void. Subject to the foregoing, this Agreement shall be
binding upon and inure to the benefit of the respective legal representatives, successors, assigns, heirs,
and devisees of the Parties.

19. Entire Agreement, Modification. and Non-Waiver. This Agreement constitutes the

entire understanding of the Parties with respect to the Agreement’s subject matter and supersedes the
terms of the Site Investigation Access Agreement and any past oral or written agreements or

discussions relative to the Remediation and Restoration, IEPA approvals or NFR letters, the Salt
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Dome, the associated chloride tanks or the Garage Building. Any modification of this Agreement
must be signed by all Parties and must expressly state that it is a modification of this Agreement. A
waiver of any right or remedy on any one occasion shall not be construed as a bar to or waiver of any
such right or remedy on any other occasion.
20.  Notices. Any notices or other information required by this Agreement to be sent to any

Party shall be sent by email (with a confirming copy by overnight courier), overnight courier or
certified mail to the following:

For ComEd:

Commonwealth Edison Company

Environmental Services Department

Attn: George Varela

Two Lincoln Centre

Qakbrook Terrace, IL 60181-4260

773-294-9885
George. Varela@ComEd.com

Exelon Corporation

Legal Services

Attn: Sharon Neal

10 South Dearborn Street, 49th Floor
Chicago, IL 60603

312-394-4120
Sharon.Neal{@exeloncorp.com

With a copy to:

Gabrielle Sigel
Jenner & Block LLP
353 N Clark St.
Chicago, IL 60654
312-923-2758
gsigel@jenner.com

For Nicor:

Michael C. Partee Nicor Gas
1844 Ferry Road
Naperville, IL 60563
630-388-2869
MPartee@southernco.com
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Linda Josupait

c/o Nicor Gas — Env. Services
1844 Ferry Road

Naperville, IL 60563
630-926-4093
X2LJOSUP@southernco.com

With a copy to:

Jacqueline Vidmar

Quarles & Brady LLP

300 N. LaSalle Street Suite 4000
Chicago, IL 60654
312-715-5199
Jacqueline.vidmar{alquarles.com

For the City:

Andy Raih, Director of Streets and Facilities
1316 Market St.

DeKalb, IL 60115
Andy.Raih@CITYOFDEKALB.com

With a copy to:

Matthew D. Rose

Donahue & Rose, P.C.

9501 W. Devon Ave., Ste. 702
Rosemont, IL 60018
mrose@drlawpc.com

or to the Parties at such other addresses or emails as they may designate by notice to the other Parties
as herein provided. Notice shall be effective when actually received by the Party intended to be
notified. For the avoidance of doubt, delivery of notice to the Contractor or to a representative of the

Utilities or the City present at the MGP Site shall not constitute effective notice.

Authority. The persons executing this Agreement on behalf of the City, Nicor, and

ComEd do hereby covenant and warrant that as to the Party for which execution is made, such Party
is duly authorized and has full right and authority to enter into this Agreement and that the person
signing on behalf of said Party is authorized to do so. This Agreement shall be executed by each Party

in counterpart by signing three (3) copies of the last page hereof and furnishing a single signed copy
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to each other Party. It is a condition precedent to the obligations of the Utilities under this Agreement
that the City shall deliver to the Utilities evidence of City board action authorizing execution and
performance of this Agreement by the City.

22.  Governing Law. This Agreement and all rights conferred and obligations imposed

hereunder shall be interpreted and construed in accordance with the laws and judicial decisions of the
State of Illinois, without giving effect to any choice of law or conflict of law provision or rule.

[signature page follows]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement, including the

Exhibit A attached hereto, to be executed by their duly authorized officers.

CITY OF DE KALB

By:

Name:

Title:

Date:

NICOR GAS COMPANY

e e
e VA
Name: oy RO nngunn

Title: \j % 01«— ¥ 0 »

Date: S/Zi/Z'L_

COMMONWEALTH EDISON COMPANY

By:

Name:

Title:

Date:

Exhibit A: Site Diagram
Exhibit B: City Estimate of City Performed Work
Exhibit C: Certificate as to Achievement of Construction Milestone



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement, including the

Exhibit A attached hereto, to be executed by their duly authorized officers.

CITY OF DE KALB

By:

Name:

Title:

Date:

NICOR GAS COMPANY

By:

Name:

Title:

Date:

COMMONWEALTH EDISON COMPANY

Byy{ Mdg/
Name: 7"1@ £. /32{/724@;/
Title: -@/*VL /%?'Itﬂ/-g!c: Eun W't/hh..(,dé/ AR Lo /ﬁ’M

Date: 3}//'7 /)"J 2

Exhibit A: Site Diagram
Exhibit B: City Estimate of City Performed Work
Exhibit C: Certificate as to Achievement of Construction Milestone



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement, including the

Exhibit A attached hereto, to be executed by their duly authorized officers.

CITY OF DE KALB

Name: ‘E \\ IQ\C_,UQ,S
Title: C\'\_*E(J V\W@M—%ﬁ)—(

d-A\-2035

Date:

NICOR GAS COMPANY

By:

Name:

Title:

Date:

COMMONWEALTH EDISON COMPANY

By:

Name:

Title:

Date:

Exhibit A: Site Diagram
Exhibit B: City Estimate of City Performed Work
Exhibit C: Certificate as to Achievement of Construction Milestone



Exhibit A
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Exhibit B

CITY SSA WORK ESTIMATE

The following costs would be reimbursed to the City of DeKalb pertaining to staff expenses for the
purpose of relocation of the current salt dome.

Estimated costs to include:
e Relocation of existing salt pile to the new salt storage shed.
o Staff labor rates (hourly), equipment & fuel costs.
¢ Electrical work for the purpose of moving the liquid deicer island to its new location.
o Staff labor rates (hourly), equipment & fuel costs.

NOT TO EXCEED PRICE: $6,000



Exhibit C

CERTIFICATE AS TO ACHIEVEMENT OF CONSTRUCTION MILESTONE

The undersigned, the !S‘l rechr § P:ﬁé)“o \r\/‘or}(_ﬁ of the City of DeKalb, County of

DeKalb, State of Illinois, having been duly sworn does hereby state, under penalty of perjury, that
he/she has familiarized himself/herself with the status of construction of the “RSD”, as that term is
used and defined in a certain Access and Remediation Agreement dated as of Apg.‘ I H , 2022
between said (a) City of DeKalb and (b) Nicor Gas Company and Commonwealth Edison Company
(the “Utilities™). In order to induce the Utilities to make the associated payment, the undersigned does
certify that to the best of his/her knowledge and belief, the Milestone identified as
R3D loostruetion Q._,_Tjﬁj_éj_;pa_ _in said Access and Remediation Agreement has been achieved and

the City of DeKalb is accordingly entitled to the payment associated with such Milestone.

o A KD
Name: Afwlu QO—“”
Nirecton) Streets | Faclifes ¢ Avport

Capacity:

SUBSCRIBED and SWORN to before

me this \"V® day of M\'Y ,

2023
o OFFICIALSEAL
& —  RUTHASCOTT
NOTARY PUBLIC, STATE OF ILLINOIS

4 My Commission Expires July 24, 2026

a s le

Notary Public



RSD Construction Completion- Milestone (iv) and (v)

50% of the RSD Construction Bid Amount- $136,163.50

Plumbing cost associated with liquid deicing station relocation- $2,200.00

Change order for additional excavation due to instability during earth mov